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RI* : Strategic and Tactical Considerations 
Coocerninq Inuredients 

I. STRATEGIC OB.rECTI”ES 

Some plaintiffs in the smoking and health litigation 

are pursuing claims -- or at least discovery -- regarding 

certain cigarette ingredients (i.e., casing materials. 

humectanta, and flavorings). Although the ostensible ~“rwse of 

the ingredients issue would be to establish some 0~ all of the 

ingredients as a contributing cause of the plaintiff’s disease. 

the actual purpose appears to be to use ingredients as an 

excaple of alleged misconduct by the industry. The addition of 

inqrsdients without testing would be cited as an examPle Of 

irresponsible conduct by the industry. PIO~~JIDI Dsynard has 

beer. quoted as saying that the inqcedients issue is a ‘bi: 

disir.qe”“o”s.- 

The paranotlnt stcaceqy for defendants in smoking and 

health cases is, of course. to keep the foc”s Of the tCial,On 

the personal choices and responsibility 6f the plaintiff and 

awaY from the conduct of the industry. TO the extent that 

plaintiffs succeed in divertinq attention from the key defense 

issue by raisin9 the ingredients issue, they will have 

sidetracked and veakawd the defense effort. 31e defense should 

therefore make every .?f!yr: to prevent plaintiffs fro13 

succeedinq in utilizir..; ‘z.2 ir.gredian; :zsue for diversiowry 

purjoses. 

\ 
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rC ingredients do become a trial issua, every effort 

must be made to convince the jury that they are a “side show,’ 

in that t:.e plaintiff was aware of the risk alleqations 

concerning cigarettes, chose to smoke, was not concerned with 

the source of’the risk, and would have smoked even if he had 

known the specific flavorings and other ingredients added to the 

cigarettes. 

Another important strategic objective in the litiqation 

is to safeguard the co?CidenCiality of the ingredients USed in 

particular cigarettes. The inqredients are amonq the most 

closely-guarded trade Secrets OE the industry. ~11 possible 

S:~FS xst be taken t.a prefect the secrecy of :hat inCo:mation 

Ciom disclosure to outsiders. including co-defendants in the 

litigation. 

Ii. SUBSTAVTIVE ?OSITIOXS 

In respondin to plaintiC:s’ c!airs regardin 

in9redients. the industry’s substantive positions should be: 

A. Causation -- There has been no sciantific proof 

that any inqccdient, as used in cigarettes, poses a health 

hazard to humans or increases the risk, if any, of cigarette 

smokinq. The question OC causation is a delicate one for both 

sides. ff plaintiffs take &he position that particular 

ingredients were caus.,:ive agents. it weakens their attack on 

tobacco and may well sc:;c CD exculpate pacticulac brands or 

styles. UP Co the pc”;~::::. the plaintiffs have attenpted t0 

ar9ue that all ciqare:!.:.; ire harmiul. Defendants must a*9”e 
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that ingredients have not increased whatever risks, if any, are 

posed by Cigarettes, thereby conceding that. if there is a risk: 

it is a risk presented by all cigarettes. 

The ingredients issue potentially poses significant 

issues which go to the very heart of general causation. Both 

the industry and its critics have conducted the bulk of their 

research using “Kentucky Reference Cigarettes.” Those 

cigarettes are supplied by the members of the industry. 

Although we have not yet obtained the precise formula for all of 

the Kentucky Refe:e”ce Cigarettes, our present understanding is 

that few casing nateriaia and no cop dressings are add@d.L/ The 

cigarettes are lade :a vary by tax and nicotine content. sJ it 

is probable that :hey contain the sam residual amounts of 

processing agents that are found in commercial cigarettes. 

If ingredients are claimed to be the “cause. of 

disease, then both the industry and its cri:ics have test&the 

wrong product. and much of the prior research is flawed. Th”?., 

both sides would be hard-pressed to rely on that resedcch to 

support their respective positions on general causation. 

7laintiffs could, houever. continue to rely upon epidemiological 

research. On the other hand, in resisting plaintIffS’ efforts 

to make ingredients a” issue, the defense can rely won the fact 

- . ..- 

1. The Kentucky Refr:<nce IRI Cigarette, which is widely used 
for research purp:;,:s. uses a blend of 54.3% Clue-cured. 
24.9% barley, II::\ .:r;enta1, and 1.Li Naryland. The 
cigarettes aIs0 c., :. q~n invert suqac (5.3% by ueiqht),and ’ 
glycerine (2.8% 3.i ;.:nqht). 



that critics of the industry have tested with Kentucky Reference 

Cigarettes, thereby implicitly conceding that tobacco. not 

additives, is the relevant product to test for CauSatiOn. 

because some ingredients have been shown ‘to be 

biologically active, defendants also have to qualify their 

arguments to the extent of stating that ingredients are not 

harmful “as used in cigarettes.‘ The quantities of most 

flavoring ingredients used in top dressings are miniscule and 

therefore, according co our experts, pore little or no risk to 

human health. Although the casing materials and humectants are 

used in larger quantities. they, too, are thought to pose “0 

significant risks t? hur.an health. 

although the raxicologists consulted to date agree that 

ingredients do not increase the health risks of smoking 

cigarettes, it should also be nl:ed chat they also generally 

believe that tobaccil is Cat least) a risk factor in human 

disease. 

The test da:a upon which toxicologists rely to 

determine the safety of ingredients does not support the same 

conclusion with respect to tobacco. If the consultants used to 

date are any guide, i: seems unlikely that we will be able to 

locate a toricologis~ who will give a -clean. opinion to 

tobacco, even if (s)hc ~greea that ingredients pose no risk. 

The most realistic k.:;..! 1s that we can get an opinion that 

tobacco is a -risk id,:. .I,- 

s 

L 
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although, as discussed below. the industry has Dot 

tested all ingredients as ChorOughlY as PlaintiEfS’ experts may 

say is required. such tests es have been run indicate that 

ingredients do nit increase the health risks of smoking 

cigarettes. The industry haa dropped e nu!ber of ingredients 

over the years. Recently, a number of ing:edients were dropped 

by the industry just prior to submitting the first annual Ifat 

of ingredients to HHS. as required by the federal statute 

enacted in 1’384. Although a few ingredients were dropped in. 

earlier years because of the allegations concerning adverse’ 

health effects from use of those substances for lPPliCetiDnS 

different f:oo cigarettes (e.a.. cou.zarin), most 51e:e dropped 

either because of chacges in formulations or beceuse of feared 

“public relations’ ptoblex. The latter refer principally to 

subsiances with chemical nnes similar to allegedly harmful 

chenicals (e.a. dihydro-counarin) which right cause confusion in 

the public’s nind, e-ien though the ingredien: itself ves 

t,arm1ess, as used i3 cigarettes. Possible public relations 

?roblex were the sta:ed reason for deletion of most of the 

ingredients prior to submitting the list to HHS. Plaintiffs 

may. however. ecgue that the industry -purged’ e group Of 

harmful chemicals only after it was threatened with public 

disclosures. 

8. Deaiqn ~F<PCC -- Plaintiffs may attempt to argue _... .- 

that the addition of i::.;rcdients remwee cigarette, fcOm the 

“good tobacco” exct;... .~ .I Cr..znent (i) c9 Restatenent Of TOItS, 

. __ .-___. 

\ 
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g 402~ and potentially renders the industry liable Lor a design 

defect. ‘rhe industry’s position is that “good tobacco” has 

always been a combination of tobacco leaves, flavorings. and 

humectants. It is difficult (although possible) to produce 

cigarettes without some additional ingredients. The framers of 

Comment (i) undoubtedly meant to include within Comment (i) 

tobacco as it has historically been made and consumed. Thus, . 

Cornent (i) would exculpate ‘well-made’ cigarettes utilizing 

ingredients, unless a plaintiff could show either: (A) thzt the 

defendants‘ cigarettes differed from traditional cigarettes and 

:hat :he difference materially increased the kncwn risks Of 

snaking cigarettes and caused plaintiff’s disease: or (3) injury 

resulting iron sore ixpuricy or adulteration in the ingredients 

(i.e.. a so-tailed “nanufacturing detect”). 

Unfortunately, the:e is no known -h:stocy* of Corn.ent 

(i) which ex?:essly valida:es the industry’s position. ihere 

is, ho;rever , ample evidence of the historical use of’ingredients 

in cigarettes which should be persuasive as TV the proper 

incer?cetation of Corzxent (i). For example, ienthol cigarettes 

‘were x11-established by the early 1950’s. Moreover, Comment 

Ci) itself suggests that the framers had ingredIentq in mind. 

In discussing liability far whiskey, the Comment states: ‘I3lad 

whiskey. coptaininq 5 danqerous amount of fuse1 oil. is 

unreasonably dangezour.’ This language suggests that whiskey 

containing some level .:: Lusal oil would be protected by CoWIWnt 

(i). Eden though fuse! :; is an ingredient ot whiskey other ’ 

than ethyl alcohol. 

, ,_ .^^^^_ 

. 
c 

Lb -,@Oklzb 
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c. coroorate Misconduct -- Plaintiffs will attempt to 

Show that~ the industry used untested ingredients in disregard of 

the SSfSty Of ConsYlnerS. While there is some evidencqwhich 

could be marshalled in support of that argument, the industry 

does have strong positions which it could assert. As diacussed 

above, however, rebutting a misconduct case is contrsry to the 

overail strategic qoal’of focusing on plaintiffs’ conduct and ” 

will. m~~e~ve~, be difficult and complex.// If necessary. 

rebu:ta? would conSiSt of the following principal Points: 

(1) where iS no scientific proof that ingredients pose 

a health hazard or increase the risk of cigarette snaking, 

.sS used in ciga:et:es. Standing alone, :his “no harm -- no 

foul” defense ny Ze sufficient to rebut causation but 

provides Little help on the principal issue for which 

plaintiffs hope :I use ingredients. i.e.. corporate 

nisconduct. It is. nonetheless, an essezrial lynchpin to 

the defense. 

2. A CorporSte misconduct test premised upon ingredients would 
consist of claims oC testing which uSs both bclStad Snd 
inadequate. failure to make Sdequats inquiry into the 
Composition of Llavors produced by outside flrvoc houses. 
and the failure to remove ingredients known or shown to be 
harmful. There are memoranda In the RJRT files Which 
reflect S desire ty R h D personnel to test ingredients and 
which document :he p’clicies which the Company hSS 
fI Slloued. A recrn- ,xemo by a Lorillard employee (Alex 
S! Pears) to DC. HJ;‘.:S at RJRT sug gestS thSt in 1989 the 
COzYJXitt% of Cour.:.;: thwarted the Lndustry SCientiStS 
desires to SSSUC~) .r.! Safety of the pcoduct by testing 

, 

ingredients adequ,..5,:y. 
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(2) TO the uninitiated, a list of the ingredients used 

in cigarettes will be surprising. intimidating, and possibly 

frightening. While some of the ingredients are tamiliar 

(a. cocoa, menthol), others have exotic chemical names. 

Part of a sl;ccessful defense to the ingredients issue will 

be to educate the jury on the fact that most of the 

ingredients used in cigarettes are found v’idely in the human 

food chain, either as natural ingredients or as additives. 

Such an education, together uith the “se of cO”“w”. rather 

than chemical, names and terms with connotations less 

pejorative than “additives,” such as “flavorings’ or 

“ingredients.” will hopefully reduce the initial -shock 

value” of the ingredients list. 

(31 The industry had valid reasons foe protectiw the 

confidentiality of the ingredients used in particulac 

brands. Even Congress recognized the legitimacy of the 

industry’s claims of secrecy when it required that 

disclosure of ingredients be made on an industry-wide, 

rather than company or brand, basis. Moreover. the ent.ire 

flavorings industry relies primarily on trade secreCy 

protection. Until recently, RJRT (and presumably other 

tobacco companies as well) was unable to persuade many 

flavor houses to disclose the components of the flaWringS 

\ 
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they sold to it.11 Even after passage of the federal law 

requiring disclosure, many flavor houses would disclose only; 

“marked- lists! which contained all ingredients actually 

used and extra ingredients that were not used. Many would 

not reveal the proportions in which the ingredients vere 

used and instead would disclose only the maximum levels of 

ingredients. 

(4) Although the industry has kept the actual 

ingredients secret. it has never disguised the fact that 

cigarettes do contain ingredients other than tobacco and 

paper. Several old advertising campaigns were based uQon 

the claimed supecioriry of the ingredients in a pacticul~r 

brand. RJRT’s REAL brand, which was marketed tram 1977-80. 

was distinguished on the basis of its ‘natural- ingredients, 

as opposed to :he ‘accificial- flavor enr.ancers found in 

“all major brands.” Similarly. PM’s ads for Merit refer to 

the brand’s “enhanced flavor’. The 1972 book by 

Leffingwell. et al., Tobacco Flavorings ior Smokina 

Obviously, the industry cannot use the fact rh=b I+ -a* 
““aware of the CO"lQO"a"tS of flavorings as dc 
it continued to utilize those flavorinqs. l’t 
secreCy of the flavor houses does, houwer, ? 
legitimacy of the industry’s claims c 
orotection far the inqredlenta in Ln? 

>.~..4 that the nce 
I 

. ..__ __ .--- 
~fenae, because 
I.3 extreme 
WQQOrt the 

II trade secret 

;hoild also be ;;~ 
fornula for pacti 
position that ci.; 
delivery systems 
impoceant the txj 
for reasons otlle: 

_..Jlvidual brands. It 
._. _.. .._>d to safequard the ClavOr 

,r brand,; IUQQOCtS the industry’s 
‘:tes are more than funqible niCOtiW 

‘.hat smokers discern and reqrrd 1s 
:..!r<encea ,mong brands and thu’s SnOke 
,:: :he affects soi nicotine. !. 

\ 



products, contained an extensive listing oE ingredients. 

including most, if “at all of those then used by RJRT,Q/ and’ 

the authors acknowledged the Company’s cooperation. I” : 

addition, the time line on additive avaceness has thus far 

identified published discussion of cigarette ingredients 

dating back to a 1953 article in Consumer Reoorts. 

(5) The food industry also guards the secrecy of its 

ingredients. Most flavorings are used io sufficiently snail 

quantities that disclosure is not required. Rather, they 

are disclosed on food and beverage labels as “Spices: 

Natuc~I and Artificial i‘lavors.’ of cigarettes were subject 

:o the FDA disc!osure rules applicable to food. some casing 

materials and hurectants might have Co be disclosed 

individually, but most, if not all, of the flavoring 

ingredients vo!ild be disclose’d under :he ;eneral category of 

“Natural and Artificial Flavors,” because of their miniscule 

proportions. 

(6) Plaintiffs’ toxicologists may claim that the 

industry’s testing of additives has not been adequate. 

There are a number of explanations foe the testtnq which has 

occurred -- none of which is entirely satisfactory or alone 

sufficient. 

._-- 

4. ;!e are in the pc.:c.:is >f cross-checking the Leftinguell ’ 
list against the :::;rrJienrs US& by RJR7 in 1972. 

\ 



I” the first place, the toxicological examination OE 

the safety of ingested substances is 0E relatively recent ,’ 

vintage. It was “ot,,~u”til 1998 that the so-called “Delaney 

Amendment - to the Federal Food and orup Act was passed. The 

Delaney Amendment bans the addition to food oc drugs of 

substances know” to cause cancer in ma” 0~ animals. The 

Ames test for biological activity was not published’until 

196_. and it was not approved for use until 197_. The 

National Toxicological Program. which attempts to identiLy 

carcinogerric substances is of relatively recent vintage. and 

analysis of many camonly-used substances is still in 

prOC=SS. 

Not only are regulatory initiatives of relatively 

recent vintage, but there has bee”, and continues to be, 

considerable debate as to the proper methodology by which to 

test particular substa”ces, vhether particu11r substances 

should be tested, and what results will establish safety 

with an acceptable degree of certainty. Those issues are 

presented by cigarette ingredients, which are used in 

miniscule amounts, combined with “unerous other ingredients. 

Pyrolized. and consumed by inhalation. 

The policies followed by RJBT have bee” compiled 

se~araC,aly by Marilyn Forbes. Sqme ot the more important 

are discussed beltiw. 

(a) Many ingrldients used by American cigarette 

ma”ufac!;r+:s are approved for use in foods under\ 

LG 2C’Xl3f 

. 
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the ‘“GRAS’ (“Generally Recognized As Sate-) 

standards of the Flavor and Extract ManuLacturers’: 

Association (“FEEMA”) or the FDA. The GRAS 

standards of EEHA are subjective and frequently 

rely on a long history of usage without reported 

problems. The GRAS standards are of limited 

utility. in that a long history of safe usage 

cannot. be established for cigarettes and aafe 

usage in foods does not automatically translate 

into safe usage when the ingredients is pyrolired 

and inhaled. 

(b) Many of the ingredients used by American cigarette 

manufacturers have also been approved for use by 

the scientific bodies established to promulgate 

approved ingredients for cigarettes sold in West 

Germany sod the U.K. Inclusion of an ingredient 

on those lists, both of ‘which are of fairly recent 

vintage. does provide sane comfort to American 

manufacturers. The lists also raise the issue of 

why American manufacturers have not undertaken a 

similar cooperative effort to validate their use 

of ingredients. 

(C) RJRT has monitored the scientific literature 

concerning ingredients. Although helpCu1. 

literature review is of somewhat limited utility. 

in that ‘-any ingredients have not been tested ’ 

_- .e_..-. 

L6 zu’Xl32 
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either as pyrolytes or through the inhalation 

route. 

(d) Since 1977, RJR**s policy was not to qtilire 

ingredients which contributed .strangers* to 

cigarette smoke. That policy was based on the 

common sense notion that, if an ingredient 

contributes nothing new to the smoke, there is 

little reason to test it. Many of the flavorings 

used in top dressings are volatile and ‘boil off’ 

into the smoke uithout being pyrolired. Other 

ingredients. particularly hu.Tectants and casing 

mteria?s. ace pryolired. and the by-products 

appear in the smoke.~l 

(7) It should also be noted that the vacious availsble 

nethods for testing ing:edients are very expensive, involve 

some difficult problems, and generally do lead to definitive 

conclusions. Aces tests and other tests for genetic 

toxicity are relatively inexpensive but are not generally 

regarded as definitive predictors of effects on humans. 

Skin painting tests are viewed as more definitive by some 

scientists but s by others, includlnq the tobacco 

industry. Skin painting tests on any pacticular ingredient 

_-. _ 

5. AS noted above, cr..: -Kentucky reference Ciqarette’ used in 
r!OSt scientific e:c;.>ri,zentr contains the humectlnt 
qlYCerO1. and pas:::;., some residual ~rocessinp aqentS. but’ 
the exact formula : :hose cigarettes is not yet know. 

__ _____ LG zlNgr33 

\ 
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would be more expensive than an Ames test but less expensive 

than inhalation tests.&/ Inhalation tests are expensive and.’ 

time-consuming. Inhalation tests for toxicity generally 

require either 14 or 90 days. Testing for carcinogenuity in 

animals usua11y requires a “Z-Year” study. A ‘I-Year’ 

inhalation study would take about 5 years to completeI/ and 

cost $4-5 million. Moreover, even that test yields only 

probabilities of safety, because of the imprecision inherent 

in an effort to extrapolate from animals to man.g/ 

One basis Lor the industry’s ‘Open Question’ position 

on general causation is the fact that inhalation of whole 

s.moke does not produce lung tumors analogous to human 

cancers in animals, although other substances do. Animals 

6. Skin painting tests cannot, however. be used to test those 
ingredients which boil off prior to pyrolysis, because 
those vapors are not trapped in the *tar’ collected by the 
cownon methods OE collecting tar. 

7. The animals ace exposed to the tested substance for 2 Years 
and then killed. Thereafter their tissues are subjected to 
a large battery of examinations and tests. The latter 
steps, as well as compilation and analysis of the data, 
account Eor much OI the time and expense. 

8; According to DCS. Suber and Appleton of RJRT, 0: the more 
than 3600 animal carcinogens identified to dete,. 0;:: ;,“rt 
25 are known to have the same cfZects on humans. 
level of correlation may be the result of metabolic or 
other changes induced solely by the large doses used to 
experiments, vhicn ore Ereguently set at levels just LOW 
;II~u;:,;o permit :::q animal to survive for the duretioo of 

. zany :.s:coiogists argue that the mege-dose 
methodology is ir:h..,..zcly Elated. At present, that 
methodology is, i: ., .,...:, -Accepted’ by general concensus e= ’ 
the best availabi.! ,:s:.native. 

9 

c 
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erposed to whole smoke have experienced tissue changes. but 

those changes are not deemed to be significant, insofar as ,’ 

carcinogenisis is concerned. If ingredients were subjected 

to inhalation testing, some animals would be exposed to 

smoke from cigarettes without the ingredients, and others 

would be exposed to smoke from cigarettes made with varying 

Proportions of the ingredient. The experiment would be 

designed to determine whether any dose-related changes in 

biological activity are noted, thereby attributing some 

significance to the tissue changes. 

The use of inhalation tests for ingredients can be 

reconciled with the indusCry’I reliance on whole Smoke test5 

in the following i(ay. The whole smoke inhalation data Casts 

doubt on the theory that cigarettes cause lung cancer: it 

does not resolve that “Open Question’ en:irely or eliminate 

cigarettes as a risk factor. If the addition of a certain 

ingredient does not increase the level of biological 

activity caused by whole smoke. it has not increased 

whatever risks may be posed by cigarettes. Conversely. a 

significant, dose-related change in biological activity 

caused by a particular ingredient may ind‘crtc an increase 

in the risk that stmilar activity will be experienced in 

humans. Thus, without conceding that tissue changes short 

’ of malignancy ace indicators of carcinogenic Properties. 

Such Changes may ;cdicate increased levels of risk. 

__ .____ _ 

\ 
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*lthough the costs and inherent uncertainties of 

testing are obviously not a complete defense to why 

ingredients have not bee" tested, the fact is that the 

industry for many years chose to concentrate its research ’ 

efforts on identifying the constituents of smoke and 

determining whether such constituents could be 1 cause of 

adverse health effects, rather than on determininq whether 1, 

particular ingredients (srhich did not contribute ‘strangers" 

to smoke) had such effects. Most scientists would probably 

agree that that choice was a wise one. 

III. Tr\CTICS 

The strategic and substantive considerations discussed 

above dictate that the defense take all SteQS "eceSSZ.rY t0 limit 

both the disclosure of information regarding ingredients and the 

involvement of ingredients issues In the litigation. 

To that end, the Primary defense QOStYZe should be to 

resist disclosure of ingredients information requested in 

discovery on grounds of relevance. The industry's position is 

that the constituents of smoke are the relevant inquiry, because 

it is those COmQOUndS, not the inqredients of cigarettes, which 

Plaintiff necessarily claims to have caused his disease. RJRT 

is PrePaCed to disclose a list of wnoke Co"Stitue"tS.p/ 

9. A recent developmunc in Texas requires investL9ation which 
may lead to a reficczent of this pOSitiOn. A laboratory 
c=QOrt based on ,UX-L~bQe~at"~e p,'rOlySiS allegedly 
indicated that CX(CL regular cigarettes contained ertremel+ 

_ _ _ _ _ __ 

I 

l 
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If the court does require disclosure OE SOme 

ingredients in discovery, despite all efLorti to resist such a 

ruling. the defense should take the following steps: 

1. Consistent with the phsition taken on other issues, 

such as advertising, disclosure of ingredients should be 

limited to only the brands which plaintiff smoked and the 

years during which (s)he smoked them. 

2. Disclosure should be limited to only the 

ingredients list.E/ The list should be accompanied with a 

set of contention interrogatories, seeking to have Plaintiff 

corrrnit to a position on: 

(a) whether (s)he claims tobacco is.the.cauae of the 

disease; 

(b) what role (s)he claims tobacco played_.!” CauSing 

the disease; 

9. Footnote Continued From Previous Page 

fine particles which could be asbestos. That matter is 
being investigated. Asbestos is not, and never has been. 
an ingredient intentionally added to any RJRT cigaratte. 

10. Consideration has been given to forcing plaintiffs to 
compile a list of ingredients from avaIlable iecords. 
p”zs”a*t to F.R.C.P. 33(C). Those plaintiffs for whom the 
ingredients issue is a diversionary tactic may not wish t0 
assums the coats and burdens of compiling such a list. I” 
the case of RJRT, howt~er, the extreme difficulty Of 
compiling a list fram the available records suggests that 1 
Rule 33(c) response may not be available. “oreo”*c. -2 
unwarranted reliance o” file 33(c) may lead the Court to 
conclude that defendants are belnq obstcuCtio”lstS and. 
thus, lead to deni>! .of the important prOteCtio”s which the, 
industry needs. 
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(Cl whether (s)he claims any particular ingredient 

played a role in causing the disease and. if so: ,’ 

(i) which ingredient: 

(ii) whSt role (s)be claims it played; and 

(iii) identification of Sn expert who holds 
the opinion thSt the ingredient pleyed 
S role in plaintiff’s disease. 

3. Entry of a protective order seeking protection Of 

the ingredient list by strictly limiting disclosure to 

plaintiff’s counsel and designated expert. only if plaintiff’s 

expert identifies particular ingredients which (s)he Claims to 

have contributed to plaintiff’s disease would discovery beyond 

identification of the ingredient be permitted. A draft 

protective order embodying these concepts is attached. 

4. where available, filing S motion for partial 

sunmary judqment or S motion in limine Sr9uip.q that Comment (i) 

forecloses strict liability for cigarettes or their ingredients. 

unless plaintiff can ‘show that the defendantS’ CiqScettes were 

different from traditional cigarettes and that the difference 

was sufficiently material to have caused plaintiff’s disease 

(i.e.. that defendants’ ciqarettes posed risks which were 

mSteCiSlly greater thsn those risks generally known to be posed 

by cigarettes). 
_.... 

5. Filinq S motion in limine seekinq to eliminate’the 

inqredients issue SltoqethSr on qtounds of relevance and 

prejudice outweiqhinq pcobStive value. z Fed. R. Ev. 403. 

AlCSrnStively, the mot:.x vould seek to limit the litiqation to’ 



only those ingredients which plaintiffs’ experts claim to have 

contributed to the plaintiffs’ disease. 

The extent to which plaintiff successfully resists the 

defendants’ efforts to limit the involvement of ingredients 

issues at trial will dictate how much effort must be devoted to 

presentation of the industry’s position at trial. Although, as 

discussed above, ingredients are essentially a “plaintiff’s 

issue”, the issue involves too much potential prejudice to 

ignore it altogether. If a plaintiff is given -free rein’ to 

raise the ingredients issue and weave it into a. ‘corporate 

misconduct’ case, the defense has little choice but to respond 

with the defenses set out above. 

With respect to trial testimony by an expert, the 

defense has two choices.’ In the firs: scenario. a toxicologist 

would testify that the ‘risk” to health, if any. is posed by the 

constituents of tobacco smoke and that ingredients generally are 

a~ ‘non-issue” because their miniscule quantiry means that they 

would have no perceptible effect on smoke Chemistry or on hunan 

health. The second approach would be to detend each particular 

ingredient on the basis of existing research. The second 

a~ternatlve would seem to be more feasible if plaintiCK has 

focused on a selected group of additives than if the witness 

would be forced to defend hundreds of different compounds. The 

witness Will also havs ho undertake to educate the juCY as to , 

the ubiquity and beni$r.bly of flavorants in modern society. 

\ 
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however the plaintiff chooses to use the ingredients 

issue, we must be Prepared to ‘“de-mYstiLy” it.” Research and 

actual jury experience indicate that ingredients, with their 

intimidating and alien names, alarm 16ymen without any rational 

basis. The jurors must be taught, therefore, often Erom opening 

statement on, that they live in a world of ingested 

chemicals--chemicals which are found in the food supply both ~ 

naturally and as additives--and that the only thing remarkable 

about their use in cigarettes is their relatively low rate of 

application. 

One way to do this will be through the use Of 

examples. A toxicologist, for example. may take a prosaic and 

‘wholesome” product, such as a Hershey Bar. and erpalin what it 

consists of: thousands of sinister’-sounding chemicals. many 

occurring naturally in chocolate, some of which ace biologically 

active, many of which are used in cigarettes, and all of which 

the FDA has apprqved from human consumpCion.lJ/ A variation 

would be -a day in Your life’--an explanation of the chemicals 

we consume and inhale every day, from morning to night. In 

either case, the objective should be to leave the jurors with an 

11. The parallel is imperfect, of course--we don’t inhale the 
vapors of a burning Hershey Bar. plaintiffs may argue that 
PYrolosis is the critical difference and, as noted above. 
our PYrOlitiC data is sketchy in some areas. OUIZ 
toxicologist must be ptepared to opine whether pyro1oSiS 
should make any difference. The qap may be at least. 
Partially bridged tY using a cooked food as an example--a , 
cake mix, for instance. 

\ 
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appreciation of the fact that chemicals are an inescapable fact 

of life, not an unanticipated assault on the uninformed smoker. 

Although this discussion has focused on cigarette 

ingredients, the analysis applies generally to all of the 

chemicals used in the manufacture of cigarettes--filter 

additives, paper additives, inks. glues, pesticides, freon and 

ammonia, for example. Because we cannot anticipate whether some . 

or all of these will become the focus of litigation, we are 

assembling data about all of them, and our detailed 

outline will be shaped to treat any or all of these 

John Edwards 
Maynard Thomson 
Robert McDermott 

evidentiary 

substances. 

. . . 

\ 

-_, 


